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ORDER-IN-AppEAL

Brief Facts of the Case

M/s' Snatcch Exports Private Limited/ 75/ New (,'--.loth

Market, Outside Raipur Gate/ Sarangpur, Ahmedabad 380 002

(hereinafter referred as 'Appellant') has filed the present appea1 against

Order No' 31/AC/Div-r/RBB/202r-22 d,t,d 29.r2.202r (h„,i.,n„
referred as 'Impugned Order') passed by the Assistant Commissioner

CGST’ Division – I, Ahmedabad South (hereinafter referred as

;Aciju(hcatIng Authoritly’) .

2(iy Briefly stated the fact of the case is that the appe11ant

registered under GSTIN 24AAUCS380ILIZO had filed a refund claim of

Rs'9,53,376/- for the period of July'2017 to March/2018 on account of

Re:Mnd of accum,utate ci Input Tax Cre(ht (ITC) due to export of Goods &

Services without payment cf Tcu' under Section 54(3) of the CGST Act

2017' During verification of said claim it was observed that they had

claimed duty drawback at higher rate/ i.e. Rate HAm on the goods

exported' Further, it was noticed that the claimant had also availed lnput

Tax Credit (ITC) on their inputs/input services during the relevant period

Accordingly, a deficiency memo was issued to the claimant. In response/

the claimant vide letter dated NIL submitted on 14.11.2019 have stated

that theY have taken Drawback at higher rate up to September/2017 and

hence requested that appropriate refund is to be disallowed to them

Since/ the claimant had availed higher rate of drawback in the Shipping

Bi11 for JuIY-2017 to September-2017 on the goods exported and claimed

refund of ITC on export of goods and services without payment of tax

henc? theY were not entitled for refund of iTC for above said period. As

per Section 54(3) of the CGST Act, 2017 “no reAnd of input tax credit shaZZ

be allowed, if the supplier of goods or seruices or both avcats of drau}bad,._ tTL

respect of Central Tax or claims reNn<! of the #degrated tax. ptAd on such

supplies' .” Accordingly, refund claim was processed on 17.01.2019 as
under :

a

a

2(ii) Further/ the department has observed that an

13 of the Customs/ Central Excise Duties and Service
1995 read with Notifica 131/2016-Customon
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31.10.2016 as amended vide Notification No. 59/2017-Customs (N.T.)

dated 29.06.2017 and Notification No. 73/2017-Customs (N.T.) dated

26.07.2017 provides as under during the relevant period, 'under the
heading "Notes. and conditions" -

“(12A) The rates and caps of ciratuback specifIed in columns (4) and (5) of the

said Schedule shall be applicable to export of a commodity or product if the

exporter saasBes the /ottotuing conditions, namely :-

(a)(i} the exporter shall declare, and if necessary, establish to the satisfaction

of the Assistant Commissioner of Customs or Deputy Commass toner of

Customs, as the case may be, that no .input tax cre(itt of the central goods and

services tax or of the integrated goods and services tax has been and

shall be avaited on the export product or on any of the inputs or input

services used in the manufacture of the export product, or (a} if the goods _ are

exported on payment of integrated goods and services tax, the exporter shall

declare that no refund of integrated goods and services tax paid on export

product shall be claimed;

(b) the exporter shall decLare, and if necessary, establish to the

satisfaction of the Assistant Commissioner of Customs or Deputy

Cowmtissioner of Customs, as the case may be, that the exporter has not

carried forward and shall not carry forward the amount of Cem;at credit on

the eXport product or on the inputs or input services used in the wtctnufcrctt£re

of the export product, under the Central Goods and Services Tax Act,

2017 (12 of 2017).”

The Department has further observed that Circular No. 37/11/2018-GST

.dated 15.03.2018 issued from F. No. 349/47/2017-GST, provides as

under :- ,

“2. Non-auailment of drawback : The third proviso to sub-section (3) of

section 54 of the CGST Act states that no rejunci of input tax credit shall be

allowed in cases where the supplier of goods or services or both (rvails of
clratubaclc irl respect of central tax.

2. 1 This has been cladBed in paragraph 8.0 of Circular No. 24/ 24/ 2017 –

GST, dated 21stDecember 2017. In the said paragraph, reference to “section

54(3)(ii) of the CGST Act” is a typogmphical error and it should read as

“section 54(3)(i) of the CGST Act”. It may be noted that in the said ch-cut(Ir

reference has been made only to central tax, integrated tax, State / Union

territory tax and not to customs duty let?table under the Customs Act, 1962.

supplier auaiang of cirawbacIc oMg with. respect to basic customs

eligibLe for refund of unutitize(i input ta4 credit of cerLtrcrl tax /

territol3 tax / integrated tax / compensation cess under the

it is further cLarifIed that refund of eligible ve cIlt on account of

a

a
I
I

i
I
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State tax shall be available even if the supplier of goods or seruices or both
has avaited of drarvback in respect of central tu.”

2(iii)- Further, it was observed by the department that the

claimant had availed ITC as well as Drawback under Category „A„ at

higher rate during the period from JuIY-2017 to September-2017

However, the claimant had mis-de,,-.'lared that they had not availed ITC at

the time of export. The said mis-declaration was done before Customs

AuthoritY while claiming drawback at higher rate. Further, it was only after

Falslhg the querY bY department the claimant agreed to the fact and

submitted in writing vide their letter submitted to department on

14'11'2019' Thus, it resulted into mis-declaration/mis-statement on the

part of claimant that theY had not avaiIed ITC at the time of export/
whereas theY had availed the ITC- AccordingIY, the department has

referred Section 16 of the CC,ST Act/ 2017 which read as under .

16(!) Every registered person stat, subject to such cordMons avId

£es nchons as maY be ptescdbed ava in the maT\nef specifIed in section 49

3e entitled to tak' '"'da 'f b'put tax 'h„,g,d .R any suppLy of goods or

sen;ices or both to him which are used or intended to be used in the course or
:M"theraRce of his bu'in''' „,„i th, ,„id „„,.U„t ,h„It be credited to the

electronic credit ledger Of such person. ...D

Further’ the Section 41(1) of the CGST Act, 2017 provides as under :

“41(1) 8:very regist'”d P,„,.„, ,haR, ,ubj,,t t. ,u,h CORdidon,s and

ZStTICtK)"S “s T"aY be pTescabe(i, be erakt,d t, a,aU th, ,„,dtt .f ,Ugib1, i„.pUt

:UK' as self-assessed, in his Teturrl and such aITaunt shall be credited to his
electronic credit ledger. ...”

In view of above the department has observed that the <..'.laimant has

violated the provisions of Section 16 & 41(1) of the c(.,ST Act/ 2017 in as

much as theY failed to ensure the eligibilitY of ITC while availing Drawback
at higher rate simultaneously.

2(lvy Further, while disposing the refund claim/ the

depaftment has rejected the claim of Rs.3/85/160/_ and subsequently

lssued the PMT-03 on 17'12'2019 as shown in table at para 2(i) above

AccordingIY, in view of above, the re-credited amount of iTC is required to
be recovered from the claimant as the same is not eligible to them in
terms of the pFOvisions and violations as mentioned in above paras

2(v)- Furth”, th' d'p”tm'.t ha, r,f„„d th, S„tion 74(1)/
74(9) and 122(2) of the C:GST Act, 2017 which

'74tl3 Where it appears to the proper offIcer that

short paid or erroneously refunded or where itpu

a

a

is reproduce

CtrLy tax

t tax cred{, b
Q

f(Sreg
#
#
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avcaled or utiLised bY ' reason of fra,ud+ or any tuiyut-rrasstatemera or

sttppression of facts to evade tax, - he shall serve notice on the person

ch.atgeab te with tax which has not been go paid of u9tach has been so shod,

paid or tO whom the re§nd has erroneously been made1 or who has wrongly
avatled or utilised input tax credit, requiring him to show cause as to why he

shouLd not paY the amount speciBed in the notice along with interest payable
thereon under section 50 and a penaltY equivalent to the tax specifIed in the
notice. . . ”

'74€91 The proper officer shall> after conskieang the represelaation, if any,
made bY the person chargeable with tctx:, deterITarLe the amount of tcxxy interest

and penalty due from such person and issue an order. ”

1.2.2l2> AnY registeFed- pefson lotto supplies any goods or seruices or both on

IIi::Ie It:: i:rE:[iLIr: T::(p =o:Cj; i f :==s ; f ::eIL =) =T:iT; PT ::Yi I: : :::= ==tYrefunaed ) or

(a)

a

jb> for reasotz o{.fraud or any want trasstateVLeTa or suppression of Nets to
euade tax, shall be liable to a pena.tty equal to ten thi;sand. 7u,pfe’s–or the
tax due from such person, whichever is higher. ”

In view of above, the department has noticed that the claimant has

rendered themselves liable for recovery and penal action under Section

74(1) & 74(9) as well as Section 122(2) of the CGST Act, 201,7

Accordingly, the department has issued a Show Cause Notice .to the
claimant under F. No' v/Div-1/Ref-GST/04/Snatcch/Drawback/19-20 dated

04'03'2021' The said SCN has been adjudicated by the adjudicating
authoritY vide impugned order and passed order as under :

Disallowed the wrongly avaiLed iTC of CGST of Rs.3>85>160/_ arId

order for recovery of same under §ectic>n 74(1) of the (.../CIST Act> 2017

RecouerY of interest at app{opHate rate on uirongty auaaed ITC under

Section SO of the CGST Act, 2017.

knpose(I penaltY of Rs.3,85,160/- under Section 74(9) read with
Section 122(2) of the CC,ST Acl 2017.

a
Z.

Ii.

111.

3' Being aggrieved with the impugned order the appellant has

filed the present appeal on dated 25.03.2022. The appellant in the appeal
memorandum has stated that -

- TheY have :Ftled the refund of accumulated ITC du, t. ,xp.,t .f g.,.d,

t'’ithou’t pcLgme"t Qf t„X for the period of July’20r7 t,
.for aTnour& of Rs.9)53>376/ -

had issued defIciency menlo on cia,ted 18.09.19 and

pie :fresh, reNnd apphcatiOIL. Accorchngly, they had sub7n{.tIed
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fresh m'z7z“aZ reD"d appUcaUor, RFD-or f.„ ,,Fund „„n.u„t ,f
Rs.5, 68,2 16/ -

Earlier they had fIled online RED-01 for refund of Rs.9)53)376/

:it(i'l'C)4'2C)19 a7“i saki aT"Qu„t wa' debited &om ITC ledger. Lat,„ ,„

lo comply deFciency memo, they had fIled mcLnuca RFD_O ! for refund of

Rs'5,68,216/ -' DYference between online RFD-of and wtcznuat RFE)_o!

was Bs'38516C)/-’ the said deducted ITC was re-credited to the nc,
Ledger on dated 28.12.2021

He learned Assistant COWLWasgoneT has cmou}ed refUTEd as per the

fresh manual RFD-01 u)here they have not dakRed refund of ITC UP to

sept’17 as theY have cmcdIed &au>back in respe t.'t of Cerar.d Tax. So

h'i" :f"';h RFI)-O! manu't ”hnd „PPa„,tk„, i, „, p,„ S,'ti,R 54(3) of
the C(}ST Act, 2017.

As Fega7(is to Rule 12 ami 13 of the Customs, Cen,&d Excise Duties and

ben)ice Tax Drawback RuLes) 1995, please note that CGST AcI) 2017

"tpleT"eRted w'e'f' !.07.20r7 ara it i, h„, t,,y, th,,, w,„, ', ma,„.j
~u"ne a”d dtatcutty to understand law a,„i $1, th, „tu„„, fa, ,4u,„d,
claim.

Fhey have disctosed the iTC in 3B returns as per purchase made but

they have not utilized the said ITC) so there is no question of revenue
Loss' There was no intention to miss-declaration / masstatemen,t to the

JOVt' but it iS happened ag tau) was a#$CUk tO UTLderst clad (it itS iTaRat

stage qf ivWtementation aTa several coiNsion were atso there

rhetT saZeE transacUons are almost export CLad the iTC dualys remains

UrL-used in GSTIN credit tedger' Tb learned Assistant Commissioner

las issued PlaT-03 on 28.12.2021 and re-credited the ITC ledger by

Rs'385160/ -' DuRng PH of tb SCN) they have subw&tted ITC ledger
where it was proved that they have hot utiUzed iTC cmd &saaouled ITC,

f TelMnd of Rs'385160/: was in custody of the G,vt. du„hg th, p,i.d
from rO.04.2C)19 to 28.12.2021.

For the perIod from 01.07.2017 to 09.04.2019 ITC of Rs.385160 was

RQt uttlized hi them a"d far th peaQd tor„ ro.04.2019 t, 27.12.202 1 it

was undef Gout' custodY as not Ye-cfechtled to them,. They are not aable

lo pay interest OR wrongly avaRed ITC under Section 50 of the C(.,ST

Act' 2017 as they have not uURzed the scad ITC tUt date. They rated
upon the judgment delivered by Hon’bte pca1la

of M/ s. COTmnerciat Steel EngheeTing Vs. State

: Citi! WrIt Juris(ncBon Case No. 2125 of 2019
27.06.2019

a

a

Co- the rrtatter

,Number
orderdIa



P

F'Nc). : GAPPL/ADC/6STP/r506/2022

7

ro corRply the de$de"cy Memo is,u,d in '.„„„,tk„, u,Uh .„h„, RFD_C)!

heY have Fled fresh manual RED-OI with letter dated !4. 11.2019 ara

30rrecte(i rrastake as menaone(i in defIciency memo and stated

hemsetves regarding the pawback, so it is very clear that they do not

t“”'e a"'y i"tendon to hide th, /a,t, t. n,i,,_d,.k,, ., t. na,,tat,me7U

The learned Assistant Commissioner has allowed reAmd considering
fresh manual RFD-01 aTa rejected refund amount of Rs.385160/ _ is not

IAihze(i bY them till date. Hence> penct@ should not be imposed under

Section 74C9) read with Section 122(2) of the CC,ST Act> 20 17
In view of above’ the appellant has made praYer that appeal should be

allowed considering above grounds and interest & penalty should not be
recovered and imposed.

in-\

a 4' PersOnal Hearing in the matter was held on 22.08.2022

through Virtual mode, wherein Mr. Amrish J. Amin/ Advocate was

appeared on behalf of the 'Appellant’ as authorized representatives. During

PH' he has stated that theY want to submit additional submission, which

was appFoved and 07 working daYS period was granted for the same

AccordingIY’ the appellant has submitted the additional submission vide

letter dated 29'08'2022 wherein they reiterated the submissions made in

grounds of appeal' The appellant has also submitted copy of ITC ledger

from Of'07'2017 to 27'08'2022 in support of their claim that they have
not utilized the iTC in question.

a
Discussion and Findings :

5(iy I have carefully gone through the facts of the case available

on records' submissions made by the c Appellant' in the Appeals

Memorandum as well as additional submission made by appe11ant. 1 find

that the appellant has filed a refund (....laim of Rs.9/53/376/_ under category

Re:Mr“i of aCCUWLutat'd Input T„, V,d& (iTC) du, t, ,Ipod, of Goo is '&
Services uRth'ut pay”"'"'t 'f T„„' for the period of July .2017 to March 2018

While verifYing the refund claim the department has noticed that the

appell?nt has claimed the duty drawback at higher rate i.e. Rate ,A, on the

goods exported and also the appellant has availed Input Tax Credit on

their input/input services during relevant period. Accordingly/ the

depattment has issued a deficiencyAf the appe11ant and in

“;p'’-=' t'’.-;;’'" th' 'pp'11;-t h;;@$f:@?i#A-;1 „f--d .pplication

f'” “f''’:"d '’f F=='5’q8’2-+6/- ;-d M'@ @;;= th.y have taken

Drawback at high'F''bIb 'P t' s'pt,WF@gZ„, ,pp„priate refund
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maY be disallowed to them. AccordingIY, the department has rejected the
refund claim of Rs.3,85.160/- and issued tho PMT-n?

5(iiy Further, I find that the department has observed that in

terms of Section 54(3) of the CGST Act, 20r7 th,t „f..d .f rTC ,h,Il ..t

be allowed/ if the supplier of goods or services or both avails drawback in

respect of Central Tax or claims refund of Integrated Tax paid on such

supplies. Further/ I find that the department has referred the Rule 12 and

13 of the Customs, Central Excise Duties and Service Tax Drawback Rules

1995 read with Noti. No. 59/2017_customs (NT) dtd. 31.10.16 as

amended by Noti. No. 59/2017-customs (NT) dtd. 29.06.17 and Noti. No

73/2017-Customs (NT) dtd. 26.07.17. According to which, prescribed rate
of drawback shall be applicable if exporter satisfies conditions that no

input tax credit of the CC,ST or I(,ST has been and shall be availed on the
export product of theor on any inputs or input services used in the

manufacture of export product. Further/ I find that the department has
also referred Circular No. 37/11/2018_GST dtd. 15.03.2018

5Ciii). Considering the above facts/ the department has noticed

that the appellant has availed t
\

(-)

ne 1 FC as well as Drawback under Category

A' at higher rate during period July 201/ to September 2017 however,

appellant has mis-declared that they had not availed iTC at the time of

export before the customs authority while claiming the drawback at higher

rate' Further, it was noticed bY department that at the time of filing

refund claim only, the appellant has submitted that they had claimed

drawback at higher rate for goods exported. Accordingly/ the department

has concluded that it is mis-declaration/mis-statement on the part of

appellant that they had not availed iTC at the time of export/ whereas
they had availed the ITC.

In view of above facts, a SCN was issued to the appellant and

same was decided bY the adjudicating authority vide impugned order/

agalnst which the appellant has preferred the present appeal.

5(lvy I find the appellant in the present appeal mainly
contended that they have availed the iTC but not utilized the said ITC of

Rs'3,85/160/- during 01.07.2017 to 09.04.2019 and for the period from

IO'C)4'2019 to 27'12'2021 it was under Govt. custody as not re-t...redited

to them' Further, I find that the appellant has contended that said ITC

was re-credited in their iTC Ledger on 28,1}..208\The appellant has
produced the copy of ITC ledger for tb6:k©FIbak::)\ 01.07.2017 to
27.08.2022 in support of their claim

utilized by them.

a

that ,385160 is not
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5(vy On going thr8ugh the impugned order I find that the

a P P e I I a n t h a s r a i s e d a 1 1 t h e s e s u b 1r1f) i s s ions before the adjudicating

authority' I find that the adjudicating authority has given findings that
appellant had mis-declared that they .had not availed ITC at the time of

export before the Customs AuthoritY thus charges framed under SCN are

beyond doubt. Further, the adjudicating authority has held that the

appellant has not onIY mis-represented before the department about non_

availrnent of Cenvat but alsQ claimed higher drawback on export of goods .

that the said facts comes to their knowledge onIY when appellant filed the

claim in question; that these' acts of omission and commission renders the

appellant liable for penal action; that thus/ till tHe date of filing of the

clairn' the facts were suppressed from the department by the appellant

5(vi)-' in view of above facts/ I find it pertinent to refer Se(..tion

16 and Section 41(1) of the CGST A,t, 20r7. 1 n.d th,t ,_.,di„g t, „id
prOVISIons it is verY much clear that the every registered person has to

ensure before availing of ITC about the prescribed conditions and

Festrictions redarding eligibilitY of iTC' in the present matter 1 find that

the appellant has claimed higher rate of drawback and in this regard/

there is condition that no ITf of C(,ST or IGST has been -or shall bI

avai ed on the export product OF on anY of the inputs or input services

used in the Mqnufacture of export product. Therefore/ I find that the

appellant has violated the prescribed conditions and availec! the Input TaxCredit.

5(viiy Further, I find that it is on record that the appellant has

filed Fefund claim of accumulated ITC due tQ export without' payment of

f:x for the period July 2017 to March 2018 and on being pointed out by

the department that theV had claimed higher rate of drawback hence they
:re .not entitled for refVnd' AccordingIY, the appellant has filed revised

fresh manual refund application and ,informed that appropriate amount of

refund may be disallowed. So, it is very much clear that the appellant has
accepted the view of department.

(viiiy Further, I find that the adjudicating al

lmposed the equal amount of penalty of Rs.3/85/160/_ on the a

the present matter in. terms of Section 74(9) read with Section
the CGST Act, 2017. Accordingly, the relevant provisions are
as under :

*Section 74. Detet.m{,nation
refunded or input tax.

fraud or any but ZZy't£Z-

a

a
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fl? Welje, it appeaFS to_ tb proper offlcer that any tax has not been paid or
shoTt paid or eT?neously reNnded or where input tax credit has been Lrong ly
auchted clr utU_ised bY reason of frcLU,d, or a,Tty wafut-Tr&sstateTRera' iT
syppres Tipn c?/ facts tq evade tax, he shall serve notice on the person
chaFgeable with tax which has not been so paid or which has been so short

C ::g/ Fogt : frLr :]hI:1: ;1L:r1LEy::iIbAAF 1== ; z;)7r :Z ::: :IE:I ?1:1::1Lt : 3:iuIi:EEI ==)Tag LYe

:IIQUid not CaY the fIm'ouR,t speciBed in the notice along wah interest paf'able
theTec)n under section 50 and a penalty equivalent to’the tax specV£d,-’;;';hlnotice.

74t93 The proper oRner shall aBer conskLeAng the represe7aau07\> if ang>

made bY the person chargeable with tax, determine the culou,nt of tax,j kaerest

cm(i penaltY clue :from such person and issue an order

*Section 122. Penalty for certcan offences._
€2i. ptY registeted pefson who supplies any goods or services or both on
u;t}ch c},nY .tax .has not _peen paid OF shoa-pan or erroneously re$aIded, or
where the input tax credit has been wrongb 'ava{led, or uahs£a :' ' -' --' ----'-’

tCL). forE any .reason, other than the reason of fraud or any uRvut
7mssVement OF suppression of facts to evade tax, shall be Hate to a
penaltY of t {en thouFanfi rupees or ten per cent. of the tcu (iuJ-frowt sue;;person. wtacttever is higher; - - - – ’

33 :==E::0 :;rI /ba:1L &aon:1:L: I) :B::=Its :: ::r[1::n T: ; itit:TIPJ=;ii ?InLSUsa:is tt:e
tax due from such person, whichever is higher.

According to above provisions equal amount of penalty can be

a

Imposed in the matter when input tax credit wrongly apa fled or utilised by / for

reason of :fraud or any Hill&t W&sstateTILera or suppression of facts. Here in

the present matter the appellant has availed the ITC as well as Drawback

under CategorY 'A’ at higher rate during period July 2017 to September

2017 however’ theY have mis-declared that they had not availed ITC at

the time of export before the customs authority while claiming the

drawback at higher rate. Further, I find that appellant has claimed refund

of accumulated ITC due to export without payment of Tax and when a
polnted out bY department they accepted their mistake. Accordingly/ I find

that it'-is' mi$-declaration/mis-statement on the part of appellant as they
have suppressed the material facts from the department as dis<....ussed in

foregoing paras.

6. Congidering the above facts, I find that the adjudicating
authoritY has rightIY passed impugned order vide which disallowed the ITC

to the tune of Rs'3,85/160/-. Further, in view of above discussions, 1 find

that the adjudicating authority has rightly imposed equal amount of
penaltY of Rs'3/85,160/- in terms of provisions of Section 74 read with

Section 122(2) of the cc,ST Act/ 2017.' However/ as regards to ordered for

recovery of said ITC with interest under Section 50 of the CGST Act, 2017,
I find that the appellant is contending in the II that they have

not utilized the said ITC of Rs.3/85/160/_ same produced
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Add
Ir Ray ka )

ltional Commissioner(AppeaIs)

.23

Ip fall;v
uperintenden t (Appea

Central Ta: medabad

Date :23 ,01.2023

.By R.P.A.D. ’

To,
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Copy to:
1. The Principal Chief Commissioner of Central Tax/ Ahmedabad Zone
2. The Commissioner/ CGST & C. Ex./ Appeals/ Ahmedabad.
3. The Commissioner, CGST & C. Ex./ Ahmedabad_South.
4. The Deputy/Assistant Commissioner, CGST & c. Exr Division_I/ AhmedabadSouth .
5. The Superintendent (Systems), cc,ST Appeals/ Ahmedabad

he Guard File.
7. P.A. File

qq

Ed 7)
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